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1. Treasure and Space Coast Radio (“TSCR”) hereby seeks reconsideration of certain

limited aspects of the Commission’s Report and Order and Notice of Proposed Rulemaking

(“R&O™), FCC 03-127, released July 2, 2003. ' As set forth in detail below, TSCR applauds the

Commission’s efforts to assure reasonable competitive balance in the commercial radio industry

through redefinition of the concept of radio markets. However, TSCR is concerned that the

! The R&O was published in the Federal Register on August 5, 2003, 68 F.R. 46386 (August 5, 2003).
Accordingly, this Petition is timely. See Sections 1.429(d), 1.4(b) of the Commission’s Rules.



Commission’s action may not go far enough to alleviate serious problems which have plagued
the industry since 1996; indeed, to a significant degree the Commission’s most recent action
could have the unfortunate effect of freezing those problems in place, to the ultimate detriment of
the industry and the public.

2. TSCR is an entity composed of individuals who own interests in four radio stations in

. e . 2
various communities in Florida. © ©

Treasure and Space Coast Radio” is an informal trade name
used by them in the operation of those stations. TSCR’s members are classic “small
broadcasters” seeking to serve local communities with locally-oriented programming.

3. Asa starting point, it is important to recognize the difficult situation in which the
Commission, and the radio industry, find themselves in 2003. Prior to 1996, the Commission
had maintained control over commercial radio broadcast ownership by tightly limiting the total
number of stations any individual person or entity could control, both on a national and a local
level. In that regulatory structure as of 1995, local ownership could not exceed four radio
stations (two in either service) in the largest markets, and a combined audience share exceeding
25 percent (in larger markets} or 50 percent (in smaller markets) was deemed prima facie
inconsistent with the public interest. In that constrictive structure, the concept of “market” was
defined by the city-grade service contours of the commonly-owned stations. While that
definition obviously created the possibility of some degree of fluidity — and even some

gamesmanship by an affected licensee attempting to maximize its potential holdings — the other

numerical limits significantly reduced the ill effects of any uncertainty arising from that fluidity.

> TSCR’s individual principals are principals of Vero Beach Broadcasters, LLC and Vero Beach FM
Radio Partnership. One of TSCR’s individual participants also owns a minority interest in the licensee of
four radio stations in New Jersey.



4. Then came the Telecommunications Act of 1996. In that Act Congress instructed the
Commission to raise the numerical limits for local ownership and to eliminate entirely the limits
for national ownership. In so doing, however, Congress deferred to the Commission with respect
to the definition of “market”, and in implementing the statutorily-mandated ownership limits, the
Commission failed to alter its earlier definition of that term.

5. And with that crucial failure, the Commission opened the barn door, showing the
barn’s theretofore well-tethered occupants the glorious freedom of local media concentrations
previously undreamed of.

6. What ensued should not have been unexpected. Consolidation swept across the
industry as large groups became increasingly larger and larger. At the local level, the careful
manipulation of the city-grade contours of a group owner’s stations enabled that owner to
maximize its local holdings. That is, by securing one or more high-power stations {e.g., 100 kW
Class C AM stations or 50 kW AM stations), an owner could almost invariably guarantee that it
would be entitled to the maximum number of stations in a given “local” market. The entities
most able to bid up the price of such high-power stations? They were, of course, the large
nationwide companies who were able to use their pre-existing market strength to muscle their
way to ownership or control of stations with facilities which facilitate the domination of their
respective markets. And while the Commission attempted to apply a “screen” to prevent unduly
anti-competitive situations, the utility of that “screen” was, at best, limited, as the Commussion in
the end seemed unable to deny applications proposing concentrations of local control far beyond
anything which had ever previously been deemed acceptable.

7. The result of this regulatory upheaval is the radio industry as it currently presents

itself, an industry consisting of, on the one hand, a tiny number of enormous titans holding



hundreds and hundreds of stations each, with “clusters” of up to eight stations in many if not
most local markets °, and, on the other hand, a smattering of small broadcasters holding at most a
few stations in a couple of markets. That landscape is one of sharp disparities and tremendous
competitive imbalance. Where one or two humongous operators control a vast percentage of
advertising and programming content, the ability of smaller operators to compete effectively is
dramatically reduced, and their ability to survive is clearly threatened. And to the extent that
localism, diversity and competition — the three goals of the Commission’s ownership rules — are
dependent on the continued viability of such smaller operators, those goals, and the public
interest generally, are also clearly threatened.

8. Thus it was with considerable relief that TSCR - whose owners fit comfortably into
any definition of “smaller broadcaster” — read the R&O and, in particular, the adoption therein of
an Arbitron-based geographical re-definition of radio markets for local ownership purposes.
Reliance on such an objective standard, and abandonment of the extraordinarily elastic contour-
based approach, could and should lead to substantial public interest benefits.

9. Unfortunately, those benefits may not in fact be realized because of the
“grandfathering” provisions of the R&O. That is, the Commission has recognized that many of
the local ownership situations approved under the contour-based definition of market would not

be approved under the new Arbitron/geographical definition. Rather than mandate divestiture in

* And in a number of markets, some licensees have apparently been able to obtain local ownership or
control well in excess of the prescribed limits. TSCR understands, for example, that an Arbitron/BIA
market analysis of the San Diego market indicates that at least 12 stations are attributed to Clear Channel
there. See Attachment A hereto (“In San Diego, Legal Quirks Help a Radio Empire”, Wall Street
Journal, October 2, 2002, p. A1). TSCR also understands that in some markets (e.g., Sarasota, Florida,
where Clear Channel owns alf of the commercial FM stations) Clear Channel owns or controls
significantly more than 90% of national revenues, and in at least one market (Sussex, New Jersey), Clear
Channel owns all of the commercial radio stations in the market.



those situattons to bring them into compliance with the new rules, however, the Commission has
elected to “grandfather” such situations.

10.  That decision has the unfortunate effect of freezing the largely uncompetitive
industrial landscape, preserving it ad infinitum even though the new market definition seeks,
ostensibly, to alter precisely that landscape. It is as if a homeowner, having painted his house hot
pink and having then recognized that that choice was not in the public interest, then undertook a
long and deliberate process to select a better color — but then, having made that alternate
selection, the homeowner announces that it’s not going to use the new color to paint over the
objectionable pink. Grandfathering does nothing but preserve the status quo, with all of the
undesirable anti-competitive components which the new rules were presumably designed to
avoid.

11.  The new rules are thus a solid and impressive lock for the barn door, a lock being
installed only long after the horse has permanently escaped.

12.  Ifthe ill effects of the contour-based definition of market are left in place through
grandfathering, neither the Commission nor the public can realistically hope for any restoration
of competitive balance in the marketplace. How, after all, could such balance be restored when
the “haves” are being allowed to retain levels of ownership which the current “have-nots™ are
now prohibited from obtaining in the first place? In this situation the “have-nots™ can never
catch up, and the competitive imbalance will be permanent.

13.  Plainly, the result permanently enthrones as dominant competitive leaders those
entities which took maximum advantage of the contour-based definition. So while the new rules
seem to give hope to TSCR and other smaller broadcasters, the grandfathering provision

unquestionably withdraws any reason for such hope, forcing such smaller broadcasters to



That is, the Commission would, in effect, automatically waive the normal cap for stations in such
markets in order to assure that one or two entities would not be protected, by the Commission’s
rules, from even the possibility of competition from another broadcaster with the same number
of “local” stations.”

18. While adoption of such an automatic waiver might appear to be a step backward
away from the advances which the R&O purported to achieve, it would still be a substantial step
ahead of the practical effect of the grandfathering provision of the R&(Q. This is particularly so
if the automatic waiver were made available only to small broadcasters (for example, entities
with operations in only a small number of markets, perhaps five or fewer) or entities which are
economically disadvantaged. In that way the prospect of increased competition within the radio
market would be enhanced, as would the likelihood of increased program diversity and
tocalism. *

19.  The urgent need to promote effective competition cannot be understated, and even
TSCR’s modest proposal here would not necessarily guarantee the desired result. This is

especially so in view of the broadcast-related but non-regulated areas which the largest broadcast

groups also dominate. Clear Channel, for example, is reported to own over 1,000,000 “faces” in

¥ In connection with this process, the Commission may also wish to assign different values to different
classes of stations, depending on their audience reach. It is beyond dispute, for example, that a 100 kW
FM station operating with a 300 meter HAAT will normally reach considerably more listeners than one
ktlowatt AM station. But, for purposes of the Commission’s multiple ownership analysis, those two
stations would be fungible. TSCR suggests that common sense and common experience dictate that it is
inappropriate and i{l-advised for the Commission to assume as a matter of regulatory policy that all radio
stations have an essentially identical impact on competition, regardless of those stations’ respective
facilities.

* Should an entity avail itself of this opportunity and thereby obtain control of more stations in a given
market than would otherwise be allowed, upon a sale such holdings would of course be subject to all
other rules applicable to all grandfathered competition in the market — although TSCR does suggest that
the Commission may wish to consider affording licensees in this situation the option of selling the entire
group to a small or economically disadvantaged entity.



the form of outdoor billboards, transit advertising and street furniture. In addition, Clear
Channel owns and operates some 200 concert venues nationwide. And, of course, Clear Channel
is present in some 248 of the top 250 radio markets (and it owns a significant interest in XM
Satellite radio, the growing service delivering music by satellite nationwide). And in some
markets, Clear Channel owns not only a passel of radio stations, but also felevision stations. The
ability of Clear Channel to avail itself of these inter-related interests to cross-promote its own
economic interests is beyond question. And small broadcasters, who do not control the high
powered radio stations, the local televiston stations, the musical venues, or the non-broadcast
advertising media, are hard-pressed to compete effectively. Since the Commission does not
regulate ownership of non-broadcast media (such as billboards) or concert arenas, there is
nothing that the Commission can do with regard to those elements. But when broadcast
ownership comes into play, the Commission can and should take into account afl of those factors
in an effort to assure a reason~ably level competitive playing field within the radio industry. 6

20. And one last suggestion with respect to the notion of a level playing field. Where
a dominant licensee owns all or most of the tower sites useful for broadcast transmitter sites in a

given market, the Commission should take aggressive steps to assure that such licensees do not

% While the Commission does not control ownership of non-broadcast media such as billboards or
entertainment venues, TSCR notes that the Commission can at least consider the impact of such media in
imposing limits on broadcast ownership. Thus, in assessing the level of an existing licensee’s control in a
particular market, the Commission may wish to treat such media (particularly if the ownership of those
media in the particular market is dominant, or even substantial) as the functional equivalent of radio
interests for purposes of determining the extent to which a non-dominant entity might be permitted to
exceed the numerical radio ownership limits in that market. For example, if the dominant licensee in a
market owns or controls 10 radio stations (i.e., two more than the absolute maximum for any market) and,
for example, 50% of the billboards and the dominant musical performance venue, a non-dominant entity
might be permitted to acquire up to, say, 12 stations in that market. The two “extra” stations — i.e., the
two stations over and above the 10 owned by the dominant licensee in the market — would be justified on
the basis of the dominant licensee’s other in-market media interests. TSCR strongly believes that, to level
the competitive playing field, the Commission must consider all factors affecting the ability of parties to
effectively compete.



use the ownership of those sites to enhance the licensees’ competitive position as against others
in the market. As the Commission is aware, tower siting has become an often difficult process,
particularly in urban and suburban areas where “not-in-my-backyard” sentiments prevent
construction of new towers. The Commission, of course, already has a rule (Section 73.239)
which recognizes the potential competitive importance of tower sites. TSCR urges the
Commission to clearly alert all tower owners — and particularly those which happen also to be
dominant broadcasters in a given market — that the manner in which they make, or don’t make,
their tower facilities available to competitors will be considered as a component of the evaluation
of the levelness of the competitive playing field in that market.

21.  Accordingly, TSCR request that the Commission reconsider its decision to
“grandfather” non-compliant pre-existing ownership situations and that the Commission, instead,
either (a) mandate divestiture to bring such situations into compliance or (b) automatically waive
the recently-adopted local ownership limits in markets in which one or more owners already
exceeds those limits, with such waivers to be capped by the level of the non-compliant operation.

Respectfully submitted,

s/ Harrv¥. Col€
Hatry F. Cole

Fietcher, Heald & Hildreth, P.L.C.
1300 N. 17" Street — 11" Floor
Arlington, Virginia 22209

(703) 812-0483

Counsel for Treasure and Space Coast Radio

September 4, 2003
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itan Clear Channel Manages
Mexican Stations Beaming
Programs Into the Market

lsing Muscle With Advertisers

By ANNA WILDE -MATHEWS

SAN DIEGO—On a receni morning,
adio fans here could Yisten to oldies sta-
on KOOL 85.7 spin Three Dog Night's
Joy 10 the World” or to Rock 103.5 pipe
1 Howard Stern. On Jammin' 790, morn-
1g ieam Billy Blast and Da Mizfitz inter-
iewed comedian D.L. Hughley between
dp-hop tracks. A.J. Machado; the host on
wp powerhouse 93.3, joked about health
Jubs, while $4.1 played singer Jewel for
ts soft-rock audience.

Behind ali these broadcasts was one
‘ompany: Clear Channe} Comrounica-
ions Inec. T controjs all fiye gtations.

i They  breoadcast
; from the same
glass-plated office
building in north
San Diepo. Clear
Channel also runs

seven_ OLNer__sia-
ons broadcastin
“them the leaders

T~ Sports, News
Tid_ allernative

Tock. In agdition to
The 12 irequencies
T co

ear Channel
sells the advertiseméents f0r 8 L3iD. giv:
fiiz 1t one of [he Jargest radio strong-
helds eve sembied by one company
™ aUS. cty. .

Tederal 1aw Testricts radio companies
to owning eight stations in a big city such
as San Diego. Clear Channel has taken ad-
vantage of an exception that allows U.s.
broadeasters to operate additional sta-
tions in Mexico or Canada that serve audi-
ances in this country—without those sta-
tions counting toward the ownership cap.

.Five of Clear Channel's 5an Diego sta-
tions, inctuding Jammin® Z30, are Mexi-
can owned. Their programming and ad
salas are controlled Ly Clear Channel eng-
ployees in San Diego. Clear Channel
beams programming via satellite to ra-
dio facilities in the Tijuana area. From
there, the shows are broadcast back
across the border to listeners in San Di-
ego. Clear Channel says it pays the Mexi-

can station owners a fee but declines to
discuss any specifics.

Mike Glickenhaus

FEess Loimm.

_ The result is & particularly stark case
in an era of rapid consolidation through-
ouf the media industries. Clear Channel
boasts more than 40% of the listening
audience here. Ii controls three of the
five ‘_.;tatians with the hiphest ratings.
And it says it collects sbout 55% of all
revenue from radio in San Diego.

That kind of .dominance can be a

headache for advertisers, who say they.

feel compelled to do business with
Clear Channel. The company says that
regardless ol its size, It treats ad buy-
ers fairly.

Economies of Scale

) The country’s biggest radio company,
with-about 1,200 stations, Clear Channel

says its size in San Diego allows it to..

enjoy economies of scale on equipment
and staff. But it also argues that by mak-
inp sure its stations’ offerings don’t over-
Iap here, 1t has increased the diversity of
radio programming in the city and
boosted the overall audience listening to
the stations it runs. The company also
says it now offdrs advertisers many more
options than they previously enjoyed, in-
¢luding one-stop shopping for somé or all
of its 12 stations.

“The public didn't always win in the

‘old days,” when more siations were

stand-alone outfits, says Mike Glicken-
hs_ms, a company vice president in San
Diego. “We've taken away some of those
old eompetitive juices and put them fo
the advantage of our community,” he
adds. Clear Channel, which is based in
san Antonio, says it serves the public
interest by, for example, offering chari-
ties more flexible alternatives than they
Please Turn to Page A8, Column I
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have had in the past for soliciting dona-
tions and promoting good works on the
conipany’s many stations.

*Instead of 13 stations you want to
aurder each morning, you feel like
you're part of a team,” says M.
Muachado, the Clear Channpel DJ. He used
to face off against pop station Z90, until
Clear Channel took over its program-
ming this spring. “Competition isn’t re-
ally comrpetition anymore,” Mr. Machado
says. Since the company stations care-
fully keep their play lists distinct, he
says he can spend more thme improving
his show, rather than worrying about
which promotions or- artists Z90 might
feature.

Congress intepded to allow more
consolidation in radio when it Toosened
the limits on station ownership as part
of a broad 1996 telecommunications-de-
regutation law. Lawmakers doubled the
number of stations a company could
own in a single market, setting the ceil-
ing of elght for the biggest cities.
Broadcasters rushed to bulk up in desir-
able markets.

The goal of the change was tp
strengthen radio companies, many of
which were weak or failing before the
law shifted. Stronger-broddeasters were
thought more likely to offer quality pro-
gramming and compete befter against
other media. But gaps in the legislation
have allowed big companies to grab even
greater control tham expected in certain
markets.

One of those gaps is the exception for
stations in Mexico or Canada, which
aren't regulated by the IFCC. While a
handful of other companies have alse cap-
jtalized on that lpophole,Clear Channel
has been by far the most aggressive, San
Diego, on the Mexican border, offers the
prime venue for this mansuver.

In addition, the 1996 law allows compa-
nies to manage a U.S. station’s advertis-
ing without that counting toward the own-
ership cap. American General Media
Corp., based in Bakersfield, Calif., sells
ads for stations it doesn't own in St. Luis
Obispo, Calif., Santa Fe, N.M., and Santa
Maria, Calif. It has hit its ownership
limit in each of those cities.

Clear Channel foliows the same pat-
tern in some other ULS, markets where 1

owns s [any stations as it can. In Jack-
sonville, Fla., the ¢ SEVE]
stations and sells ads on four more, Like-
mse; in Sﬂt Lrﬁ_e Clﬁ. 1:t OWNS Seven
stations and sells ads on Tour additional
“ones.

‘Absurd Result’

Clear Channel's tactics have drawn
a handful of complaints to the Federal
Communications Commission, which en-

Qver the Borderline: In San Diego,

forces the ownership limits. Jefferson-
Pilot Corp., the Ne. 2 radio operator in
San Diego, with four stations, has filed
a petition eriticizing Clear Channel's
_control of its Mexican frequencies and
arguing that the foreign-station exemp-
tion has created “an anomalous and ab-
surd result, which permits the very mar-
ket dominance Congress stught to pre-
clude” with ownership caps. Jefferson-

Pilot has tried unsuccessfully to take =

over the pperations of a Mexican station
but doesn’t control any foreign stations,
It has asked the FCC to recouisider how
it accounts for foreign signals. The FCC
hasn't acted on the complaints against
Clear Chanpel.

Clear Channel says the complaints .

are without merit and that all of its
operations, including the San Diego sia-
tions, pass regulatory muster. The com-
pany’s acquisitions are all approved by
the FCC, and larger deals have been
cleared by the Justice Department's an-
titrust division, as well, "We're a bigger
corapany; we're & bigger target for peo-
ple,” says Clear Channel President
Mark Mays. “There’s no question that
our success is rubbing some of our com-
petitors wrong."

Ciear Channel's big move into San Di-
ego came in 1999, when it bought Jacor
Communications Inc¢., which had been
amassing stations there for four years.
Last year, Clear Channel put most of its
stations inte a glass-plated office build-
ing in north San Diego, which {eatures 33
studios and a small stage for live perfor-
mances. .

Clear Channel can throw its weight
around in San Diego in a variety of ways.
It can secure Sole sponsorship of choice
concerts and exclusive in-house appear-
ances by seught-after artists. For the last |

several vears, the company has essen-
jally locked up radio promotion of San,
HEgD an an-

5 popular “Street Scene,”
niual ouldoor music festival, qarn 1or
eavy coverage on Clear Channel's fam-

Ty of stations, the lestival s OIEaniZers

1]
gave prormse§ no§ !o worE w%ﬁ Sttlons
Toipele against any of Clear Chan-
Tel's Iorniats — which THEans VIrually ev- .

nel’s formats-—- €ans virtually ey-

e
The festival ;pust pet Clear Channel's

pernussion to grant the company's com-
~GEtiiors iree tigl'{ets or any exposure at
fie_cvent, according 10 Tim Hackett,

“whose company oversees marketing and

ublic reiations for Street Scene. The
only eXcepilons made 1o rile are for

cerlain public and Spanish-language sta-
One station, Viacom Ine,'s classic-rock
EPLN, was so determined o pive away
tickets ti eel acene several years aro
atitl went out and bou ent. 1i-

Yol arganizers “had to politely say,This is

-

doos
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an exclusive deal with Clear Channel,’ "

Legal Quirks Help a Radio Empu*e

nith Media, says she was surprised re-

and stop the piveaway, says  cently when Clear Channel gave her dif-
eft. Festiv.

My, Hacket OYFANIZLrS _all
. KPLN don't dispute this account,
p———

‘All Seven Courses'

Advertisers in San Diego say that
Clear Channel has the muscle to seek
exclusive or near-exclusive deals that
keep ad buyers from appearing on othér
stations. “They want all seven courses of
the meal,” says Bob Gavin, president of
Gavin & Gavin Advertising Inc., a local
-firm. “They don't want all six courses
and then have you go across the street
for degsert.”

Late last year, when Mr. Gavin was
placing ads valued at about $400,000 for
"a hair-salon chain, he says he consid-
ered Clear Channel, as well as Via-
com's KPLN and Jefferson-Pllot's
KSON, a country station. To grab a big-
ger share of the $400,000, Clear Channel
gffered a bonus, Mr. Gavin says: a con-
test for a trip to Las Vegas in which
contestants had to mail in a posicard
obtained from one of the hair salons.
Clear Channel also threw in free promo-
tions of the contest onm several of its
stations valued at a total of $40,000. Mr.
Gavin says he took the deal and avoidesd
KPLN. He did buy a few spots on the
Jefferson-Pilol country station because
Clear Chammne! didn't yet own one.
These days, he says he would probably
go exclusively with Clear Channel,
since it now operates its own couniry
siation—but hasn't done so yet.

Ad Anxiety

Clear Channel has tremendous lever-
age with advertisers trying to reach cer-
tain audiences. Those targeting English-
speaking teen radio listeners have few
other options in San Diego. Clear Chan-
nel owns the city's leading pop station,
its top hip-hop station and its most popu-
lar rock and alternative-rock stations.
“Ypu are forced to have to deal with
Clear Channel” to reach teenagers,
says John Masters, president of So-
lomon Friedman Entertainment Inc., s
San Diego-based ad agency that fre-
quently places local movie ads. Mr. Mas-
ters says Clear Channel hasn’t taken
advantage of its dominance to push up
its rates, but he fears that will happen
in the future.

Clear Channel's Mr. Glickenhaus says
that *“it wouldn't be prudent” for his com-
pany to “take advantage of an adver-
tiser,” because that would alienate a po-
tential sonrce of revenue.

Clear Channel's rock and sports sta-
tions give it a particularly strong grip on
male listeners, and the company seeks to
be paid for that strength, advertisers say.
Tina Greenler, a radic-ad buyer with Ze-

ferent rates for batches of Lexus ads that
would run for similar amounts of Lime at
the same time of day. The only difference
was that one batch aiwmed primarily at
men, while the other targeted adulis gen-
erally. Clear Channel demanded about
25% more per ratings point for men, com-
pared with the all-adult batch, she says.
Ms, Greenier, whose employer 15 & joint
venture of Publicis Groupe SA and Cord-
iant Communications Group PLC, says
that in other markets, she always has
received the same rate on a per-listener
basis, regardless of demographic charac-
teristics,

Clear Channel has “this dominance,
and they have the opportunity to do what-
ever they want,” she says. In the end,
she says she had no choice but to buy the

- male-focused ads from Clear Channel, al-

though shie used competitors for the spots
aimed at both genders.

Clear Channel’s Mr. Glickenhaus
says the different rates in this in-
stance—and ad rates generally—reflect
nothing more than “supply-and-demand
pricing.” He adds, “"We don't force peo-
ple to use us.”

U.S. Manufacturing
Shows Contraction;

Chain Stores Weaken

Continued From Poge A2
Reserve offictals appear preoccupied
with the risk that the recovery could go
off course. When they met last week,
they declared that economic weakness
was a preater risk than inflation and
that “considerahle uncertainty” per-
sists about the recovery.

“Phe geopolitical context and the
shock of accounting and corporate gover-
nance failures, so socn after last year's
downturn, certainly have added to the
uneasiness about the course of the econ-
omy,” Federal Reserve Bank of Chicigo
President Michael Moskow said in a
speech yesterday, The Fed left its short-
term interestrate target at 1.79% last
week but investors expect it will cut that
target by a quarter of a percentage point
when policy makers meet again Nov. ¢, if
not sooner. ’

—Greg Ip
eontributed to Lhis article.

Journal Link: See the latest eco- 7
nomic reporis it the Online Jour-

nal af WSJ.com/JournalLinks. .
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